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1 Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the processing of 
personal data and the protection of privacy in the electronic communications sector (E-Privacy Directive). 
2 See Communication 2004, p. 6-7. 
3 A bill to regulate interstate commerce by imposing limitations and penalties on the transmission of unsolicited commercial 
electronic mail via the Internet, S.877, 2003, zie voor de volledige wetsteksten www.spamlaws.com. 
4 Press Release European Commission, 5 December 2003, IP/03/1663; followed by a press release on 1 April, 2004, 
IP/04/435. 
5 See for example De Sola Pool 1983, chapter 5. 
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6 On spamming and free speech, see inter alia Geisler 2001. 
7 See also 9th Implementation report  
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8 Magee 2003, p.3. 
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9 Sorkin 2000, p. 328. 
10 Communication 2004, p. 5.  
11 Khong 2000, p.3. 
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12 Sorkin 2000, p. 333. 
13 Khong 2000, p. 2. 
14 Staat vs Rath, Court Almelo, 13 september 2000, Mediaforum 2002-11/12, p.366-370, 
with a comment by Catrien Noorda. 
15 Bergfeld & Lodder 2002, p. 1051-1052.  
16 E.g. the 1999 Melissa virus; Sorkin 2002, p. 336. 
17 Bergfeld & Lodder 2002, p. 1051-1052.  



 
 
 

 
"�?#�"

 

)�((�,��$���&&����$���;�������$���"���������������������,$����%�%&�+4��-�-�,��,�((�
'%��K'�%�(���������++'��������%�)����������+��;����1�&'�&�%�%G��%��'��1�����(�
��)�������-�
�

��� �����������
�����
��
�

	)�����(��;%�����$�������+������%�2'����%��)�%&�+4�����%������'%��$���%&�+��%���
������$��&�+���'+�)���+��;����1��((�;���%��)�1���%�����%������%-?����(�+��;����1�
���1�����(�$�%�����+��������%��1(��&�&'(����%����������+��;����1�%�����1�-��������
+��;����1��%�����+&����������(�����&&����$��'%��+��%-��"+��(�+���,�((�����$��
�$��&�%����$��(��)����������+��;����18���%�%���������������������1������%����������
��&�������"+��(%�$���������(�,����������(���%�%-��$��+�����"+��(%���%&�++�������
%���4��$��1��������$��&��)��4�,$�(����%�%���+��������(�����%����-?B�	��%'+4��"+��(�
+��;����1��������������$��&-��$����%4��$��&�)����$���������%��-��$����%���)�
%�����1��'������+�((�����"+��(%��%�+���+�(���+&���������$����%���)���������1���
��+&����(��(���(��)��=&�%'����$��'1$�&�&����������%�+���%������(���%����
��++�����(%-��$��+�������%���)����$�%��+��(������%��$���&�����)��$����%�%��%�
�+&�%��������$���&�����%4���+�(���$������%&�����1������+�������%������$��
����&����%-��$�%��%���((�����%�"%$�)���1-�
�
�%��%��)���++'���������%������%�$�������&��������,�(�����$���������%�+�������
�$����+��(��=�%4����$����$��'1$����("'&���+������$��'1$�����(("���&��;�1�4��$��%�9��
�)�,$��$�$�%�������������%���,��$��$���+�'����)��"+��(��������%�2'���(���$��
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�+�'����)�'�%�(��������������%�+���%-��$�����+�1���%�����������%����%�
��+&��+�%�������������%�+���%�,$��$������������1�����&����%��$��'1$���%�%�����
�������-��$��'%���)��((�1�(�%&�+��'�%����%�+����+&����%��%���+���%�����������%��
�$����&���'��%����%�������1���%��$�+����'�)������+&���������������1�-�������1�����
�)�%&�+�,�'(������)�����)�������$��%�"��((���&��+�%%����+��;����%-�����&�"���
��1�+��,�'(����������$��&��+�������)��'��&�����"��++����-�#�	�������������%4�
%&�+�$�%�����$���,������1��'+���%-���%&�������������%����%����%���%4�����%�
1�����((���%��+������$���+�����$������&��������)�1(���(��"+��(����))����%�F%&�+C-�

                                                           
18 Gauthronet & Drouard 2001, p. 2. 
19 OECD 2004. 
20 Sorkin 2000, p. 336-337. 
21 Magee 2003, p. 4. 
22 Schaub 2002, p.3.  
 As was the point of view of several committees during the discussion of the proposal of the E-Privacy Directive, see: Magee 
2003, p.17. 
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2'�����)����)�����+��)�%&���$��%�����(���-��$��+�%���+&�������)'���+����(���1$�%�
����(���������1'(����1�%&�+������$���)����)�����+��)��=&��%%��������&������-�
�$�%��)'���+����(���1$�%��&&(���������&����%��%�,�((��%�%&�++��%������$����
�(����%-��$��)'���+����(���1$�%����2'�%�����������(������,��$���%&�������%�����
(�1�%(������������)����+�����$����)4��-�-��$���������(��&&(���������)�)'���+����(�
��1$�%-�0'���+����(���1$�%������(%��$�����))�������,����&�������&�����%8��$�%��%�
��((����$��$���9����(��&&(���������)�)'���+����(���1$�%-��$�%�+�������$����%��,��$�
��1��������$����(���������,��������&����%�����%&�++��%������$�����(����%4��'���(%��
���,��������&����%�����%&�++��%��������%�������������+�������%��$���)�(�����"+��(�

                                                           
24 Communication 2004, p. 6-7. Do people care? Perhaps, the number of complaints is an indication. According to the 2004 
Communication, the French SpamBox had attracted 325.000 messages in three months. A similar experience in Belgium 
led to 50.000 complaints in 2.5 months. Communication 2004, p. 7. 
25 Communication 2004, p. 8. 
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%����1(��&���������'������$��)(�1��)�)�����+��)��=&��%%�����$�����++�����(�
+�%%�1�%-��%��$���'��&����5�++�%%�����)�:'+�����1$�%�&'���������$���������(�1��
��%�3��
�
�F�(�$�'1$��$��5�++�%%�����%������)��$���&�������$�����++�����(�K%&���$G��%�%'�$�
�%��'�%�����$��&�������������)��������������(��?�.?/4�������%����%��$����$��(���(��)�
&����������+'%�����(�%%��$����$����������������$���=&��%%�����)�K&�(�����(G�����%4����
�$��������%��%��%�4�,��$�,$��$��$����('�%�'����&�����1��$�������&���)�)�����+��)�
�=&��%%��������$��5�����������$��)(���������������-C�@��
�
>'%���%%�%�$�����$����1$�����+��;����$����&���'��%��$��'1$��������%�+���%-��$���
��*���)�����+��)��=&��%%���-��$���'��&����5�'����)�:'+�����1$�%�$�%�

                                                           
26 European Convention on Human Rights, Rome, 4 November 1950. Text completed by Protocol No. 2 (ETS No. 44) of 6 
May 1963 and amended by Protocol No. 3 (ETS No. 45) of 6 May 1963, Protocol No. 5 (ETS No. 55) of 20 January 1966 
and Protocol No. 8 (ETS No. 118) of 19 March 1985. 
27 Yearbook of the European Convention of Human Rights, 1979, p. 252. 
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�$�+%�(��%�%'))���)��+��������(�����)�%&�+�,$��$���2'���%��=&��%�����)���&������
�)����$����$����(��%%��%�����$'+�����%�'���%-�������1����'���'���%&�+4�%�������
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����&&(��������)'((������'%���$�����'(���$�+%�(��%��������$�'&���)�����+��)�
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�

                                                           
28 X and Church of Scientology v. Sweden, Appn. No. 7805/77, Decision on admissibility by the European Commission of 
Human Rights of 5 May 1979, DR 16, p. 68; Jacubowski v. Germany, Judgment of the European Court of Human Rights of 
23 June 1994, Series A, No. 219; Casado Coca v. Spain, Judgment of the European Court of Human Rights of 24 February 
1994, Series A, No. 285; Markt Intern Verlag GmbH & Klaus Beermann v. Germany, Judgment of the European Court of 
Human Rights of 20 November 1989, Series A, No. 165; Hempfing v. Germany, Appn. No. 14622/89, Decision on 
admissibility by the European Commission of Human Rights of 7 March 1991, DR 69, p. 272; Barthold v. Germany, 
Judgment of the European Court of Human Rights of 25 March 1985, Series A, No. 90; Stambuk v. Germany, 24) Judgment 
of the European Court of Human Rights of 17 October 2002. 
29 Compare on the ‘right to antenna’, (Verein gegen Tiergabriken v Switzerland), Judgment of the European Court of Human 
Rights of 28 June 2001, Reports of judgments 2001-VI. 
30 Kabel 2003b, p. 4-5. 
31 Sorkin 2001, p. 336.  
32 See Kabel 2000, p. 9 on prescription of drugs and medical advice on the internet. 
33 Kabel 2003a, p.6. 
34 Kabel 2003a, p.6. 
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35 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with 
regard to the processing of personal data and on the free movement of such data OJ 1995 L 281/31-50. 
36 Schaub 2002, p.4. 
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37 Art. 29 Working Party: Privacy on the Internet - An integrated EU Approach to On-line Data Protection- Working 
Document, Adopted on 21st November 2000, 5063/00/EN/FINAL WP 37. 
38Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the Protection of Consumers in 
respect of Distance Contracts OJ L 144.  
39 Schaub 2002, p.5. 
40 Directive 97/66/EC of the European Parliament and of the Council of 15 December 1997 concerning the processing of 
personal data and the protection of privacy in the telecommunications sector (incl. Annex) OJ 1998 L 24/1-8. 
41 Magee 2003, p.20. 
42 Article 29 Working Party: Opinion 2/2000 concerning the general review of the telecommunications legal framework, 
Adopted on 3rd February 2000, 5009/00/EN/FINAL, p. 3. Documents of the working party can be found on 
<http://europa.eu.int/comm/internal_market/en/dataprot/wpdocs/index.htm 
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43 Directive 2000/31/EC of the European Parliament and of the Council COUNCIL of 8 June 2000 on certain legal aspects of 
information society services, in particular electronic commerce, in the Internal Market (‘Directive on electronic commerce’) 
OJ L 178/1. 
44 Schaub 2002, p.6. 
45 Committee on Citizens’ Freedoms and Rights, Justice and Home Affairs, Rapporteur: Marco Cappato.  
Report on the proposal for a European Parliament and Council directive concerning the processing of personal data and the 
protection of privacy in the electronic communications sector, 13 July 2001, FINAL A5-0270/2001  
(COM(2000) 385), p.18, 30-31. 
 



 
 
 

 
"����"

 

���,$��$��+���������%�,�((��$��%���$���&�"�'����1�+�4������(��@.�/�����&�"�'��
��1�%���%��&&(��%��%�,�((-��
�
�$���"5�++���������������'%�%��$���������F��++�����(���++'��������%C��%�
��)�������������(���.)/��)��$���"5�++��������������-��$�������������%�����$�����$��
%�+��+�����1��%��$���������F�������+��;����1C�,$��$��%�'%�������$���"��������
���������-��$�%��%����$������)'%��1�%������$���,�����������%��������$��&&(����(�����
��))������;���%��)�'�%�(��������(���������+��(-��
�

��" #��
�	������
�
	���$�%�5$�&����,��$����������'�����'��+������%����$�2'�%����%������$��+����
��*������%��)��$�%�%�'��-�6��$����%�����$�������%�$���������+�������'�����%�(�
�1���+�������,$����%�%&�+-��6��$�����%���(�%$����$���%&�+�+'%�����%����)��+�
���$���������+���&������)����,�����)��+���$'+�����1$�%�&������)����,-�6��$����
�������$�����%%"��������,����%&�+��������'%�%-�	)�%&�+��%�%��$���������)���4����
,�((�����(%����))��'(�������1'(�����������������(���(���(-�������(�!���)��$���"��������
����������&����%��������&&����$����%&�+���%������2'�(���������$��&�����&(���)�
&��+�%%���4������������2'������4�,$��$�,�'(��'%���$����������)�F�'(;C��%�����)����1�
)�����-��
�
6��$�����(%����%��������$����+&(�=���(���������,����%�+��)'���+����(���1$�%�
����%&�+-�6��$����������'�����$��%&�+������1(����������������%�������$����))������
��(�%�����&��%&������%��)��$��	������������������������%4��$��%&�++��%������$��
����'%��%-���))���������%��%������*�������%&�+�$��������%������(�1�(�����%(�����-�
�$����1'(�������)�%&�+��%���%�()���+'(��"(�������+'(��")��'%�&��*���-�
�
�������$���"���������������������%�����1�������(�%�����)���������)�%&�+�����%�'&����
�$���+���������%4����������'�((������$����'��%4�����������,$����=���(���%�%&�+�
����$��%&������)��$���"����������������������,$����%����-��$����$������������'+����
�)����������%��$��������%%����$��&���(�+��)�'�%�(���������++'��������%-��$��+�%��
�=&(������%��$���"5�++��������������-��$�%��%��$��)��%����������������=&(����(��+�������
�(���������+��(4����������������&����%���%����'�%�(���������++�����(�
��++'��������%�����(���������+��(-��$��(���(��1���2'���+���%�%��������������(��
@.?/�,�((��&�����������+&(�+��������$����2'���+���%��)��$���"�����������������-�	��
���"$��+���9���%��'�����%������(��@.�/�+�1$���(%���&&(�-������������((��+����
�����%�$�����(�������+&(�+�������$�����������%���%�����������$�%�5$�&���4��$��
�+&(�+����������)��$���"������������������,�((�&��������$�+�,��$����$������������$�
'&�,��$��$����1'(�������)�'�%�(���������++'��������%-�:�,����4��(��������)�����$��
�"5�++��������������4��$��	��
�������������������������'��������&�"�����1�+��)���
%�+��)��+%��)�'�%�(���������++'��������%-�
�
�



 
 
 

 
"��?�"

 

$ ,��������%�

�

�� $����� ������ ��!�
�
	���$�%�5$�&���4�,��,�((��%%�%%��$��+�����1��)������(��?#��)��$���"�����������������-�
6��,�((������%,����1�%'�"2'�%����%�������#��%�&��%����������$��)��%��5$�&���4��-�-�
6$����%��$��%��&���)������(��?#�������+%��)���*���4�%'�*�������������%%�������,$���
�����$��,��;�%&��%����1��������%��$����$�%������(��������%-�
�
0��%�4�,��+'%����%�������$�����;1��'�������$���"������������������������������
&��%�����$�������=���)��$��&��%������1'(��������1�+�-��)�����$���'��&����	��
%'++��������%���4��$��5�++�%%����&��&�%�����&��;�1���)�+��%'��%�)�������,�
��1'(������)��+�,��;�)����(�����������++'��������%-��$�%�&��;�1��)�((�,���&���(��
)��+��$��?BBB������,��)��$���(�����������++'��������%�%�����-��$����,�
��1'(������)��+�,��;��(�������$����%��'�%��)��+��(�%%���(���(���++'��������%����
�(�����������++'��������%-��$���"��++'��������%�)��+�,��;��%���+&��%����)���
1�����(�)��+�,��;���������������)�'��%&���)������������%-!A�	����%�&��&�%�(�)�����
��++�����1'(������)��+�,��;�)����(�����������++'��������%����,��;%�����
%������%4��$���'��&����5�++�%%����%�����3��
�

K�$���=�%���1�H��,�)��+��J�(�1�%(������)��+�,��;�,�%�&��+���(����%�1�������
+���1���$������%������)��+�+���&�(�������+&������������,�%��$���)����)��'%���
����$������������)�����+&��������+��;��������$����1$�%��)���,��������%-�	��$�%�
�����%'���%%)'(������$�����1��$�%����+%-�>'�����&��������'%���)��$��%'���%%��)�
(�����(�9����������'��&����(���(4��$��+��;����%���,��$��1��1�,��$�����"������%��1�
%&���-��$�%�,�%�)���%��������$���'������(�1�%(������)��+�,��;4�,$��$���2'������$��
5�++�%%������������,��$���&���������)��$�����������%�+�;��1�'&��$����1'(������
)��+�,��;�����$��(�1$���)�����(�&+���%�����$��+��;��4��$�����('�����������$��(�1��
�����$���$��1�%����'%�����+���-��$����,�&�(����)��+�,��;�����%������;������'���
�)��$�%������(�&+���%4����&�����'(����$��������1��������,����
��(���++'��������%4��������%���1�����	��%�����%-�	��%��;%��������)�������+&��������
����((�+��;���%�1+���%4�,$�(����%'���1��$����$����%�����1$�%��)����%'+��%�������'��
������&��������-�	���%��$���)������%�1�������������)�����,4�����+�������(��1�(��
'�&��������(��+��;��%�,��$�+����+����&(����%��$��������-G�!@�

�
��������1�����$��5�++'��������4��$��&��&�%���������������+%�����%���(�%$���
$��+���%�����1'(������)��+�,��;�)����(�����������++'��������%����,��;%�����
%������%�����%%��$����-��
�
6��$���1�������&����������������&��������������$����++'��������%�%�����4��$��
5�++�%%���������������%�5�++'���������)�((�,��1��$��?BBB�5�++'��������%�
�����,�����7����������%�)����$����,���1'(������0��+�,��;3�F�$��%'&&��������$��
���%'(�������)���'&�����1��$����(���+������&�������������������4�,�((�������'���
&��&�%�(%������%'����$��������&�����������'(�%�����$����++'��������%�%����������
���$��(�1���((����'���(��������'%�-�	���$�%������=�4����,�((��=�+�������&�����'(���

                                                           
46 Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a common regulatory framework 
for electronic communications networks and services (Framework Directive), OJ L 108/33 (24.04.2002).Besides the E-
Privacy Directive, the other three specific directives are: Directive 2002/20/EC of the European Parliament and of the 
Council of 7 March 2002 on the authorisation of electronic communications networks and services (Authorisation Directive), 
Directive 2002/19/EC of the European Parliament and of the Council of 7 March 2002 on access to, and interconnection of, 
electronic communications networks and associated facilities (Access Directive), Directive 2002/22/EC of the European 
Parliament and of the Council of 7 March 2002 on universal service and users' rights relating to electronic communications 
networks and services (Universal Service Directive). 
47 Proposal for a common regulatory framework for electronic communications networks 
and services, COM(2000) 393 final 2000/0184 (COD) (presented by the Commission) p.3-4. 
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48 Communication of the European Commision, The results of the public consultation on the 1999 Communications Review 
and Orientations for the new Regulatory Framework, COM(2000)239 final,p. 26. Available at: 
http://europa.eu.int/ISPO/infosoc/telecompolicy/en/com2000-239en.pdf. 
 
 
49 Proposal for a Directive of the European Parliament and of the Council concerning the processing of personal data and 
the protection of privacy in the electronic communications sector /* COM/2000/0385 final - COD 2000/0189 */ Official 
Journal C 365 E , 19/12/2000 P. 0223 – 022 (under: Impact Assessment). 
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50 Communication from the commission to the European parliament, the council, the European economic and social 
committee and the committee of the regions on unsolicited commercial communications or ‘spam’, 22 january 2004, COM 
(2004) 28. 
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51 Article 2 (a) Framework Directive “ electronic communications network “ means transmission systems and, where 
applicable, switching or routing equipment and other resources which permit the conveyance of signals by wire, by radio, by 
optical or by other electromagnetic means, including satellite networks, fixed (circuit- and packet-switched, including 
Internet) and mobile terrestrial networks, electricity cable systems, to the extent that they are used for the purpose of 
transmitting signals, networks used for radio and television broadcasting, and cable television networks, irrespective of the 
type of information conveyed. 
52 Article 2 (c) Framework Directive “electronic communications service” means a service normally provided for 
remuneration which consists wholly or mainly in the conveyance of signals on electronic communications networks, 
including telecommunications services and transmission services in networks used for broadcasting, but exclude services 
providing, or exercising editorial control over, content transmitted using electronic communications networks and services; it 
does not include information society services, as defined in Article 1 of Directive 98/34/EC, which do not consist wholly or 
mainly in the conveyance of signals on electronic communications networks 
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53 Committee on Citizens’ Freedoms and Rights, Justice and Home Affairs, Rapporteur: Marco Cappato.  
Report on the proposal for a European Parliament and Council directive concerning the processing of personal data and the 
protection of privacy in the electronic communications sector, 13 July 2001, FINAL A5-0270/2001  
(COM(2000) 385), p.58. 
54 Committee on Citizens’ Freedoms and Rights, Justice and Home Affairs, Rapporteur: Marco Cappato.  
Report on the proposal for a European Parliament and Council directive concerning the processing of personal data and the 
protection of privacy in the electronic communications sector, 13 July 2001, FINAL A5-0270/2001  
(COM(2000) 385), p.71. 
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55 Communication from the Commission to the European Parliament pursuant to the second subparagraph of Article 251 (2) 
of the EC Treaty concerning the common position of the Council on the adoption of a Directive of the European Parliament 
and of the Council on processing of personal data and the protection of privacy in the electronic communications sector /* 
SEC/2002/0124 final - COD 2000/0189 */, p. 1-2; p. 17. 
56 Communication from the Commission to the European Parliament pursuant to the second subparagraph of Article 251 (2) 
of the EC Treaty concerning the common position of the Council on the adoption of a Directive of the European Parliament 
and of the Council on processing of personal data and the protection of privacy in the electronic communications sector /* 
SEC/2002/0124 final - COD 2000/0189 */, p. 1-2. 
57Article 2(d) of the Framework Directive “public communications network” means an electronic communications network 
used wholly or mainly for the provision of publicly available electronic communications services”. The definition of Article 2 
(a) on “electronic communications network” 
specifically mentions internet as a network: “electronic communications network” means transmission systems and, where 
applicable, switching or routing equipment and other resources which permit the conveyance of signals by wire, by radio, by 
optical or by other electromagnetic means, including satellite networks, fixed (circuit- and packet-switched, including 
Internet) and mobile terrestrial networks, electricity cable systems, to the extent that they are used for the purpose of 
transmitting signals, networks used for radio and television broadcasting, and cable television networks, irrespective of the 
type of information conveyed; 
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58 Article 29 Working Party 2004, p. 7. 
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59 Committee on Citizens’ Freedoms and Rights, Justice and Home Affairs, Rapporteur: Marco Cappato. 
Recommendation for second reading on the Council common position for adopting a European Parliament and 
Council directive concerning the processing of personal data and the protection of privacy in the electronic communications 
sector (15396/2/2001 . C5-0035/2002 . 2000/0189(COD)) FINAL A5-0130/2002.  
22 April 2002, p. 11-12. 
60 Opinion of the Commission pursuant to Article 251 (2), third subparagraph, point (c) of the EC Treaty, on the European 
Parliament's amendments to the Council's common position regarding the proposal for a Directive of the European 
Parliament and of the Council on the processing of personal data and the protection of privacy in the electronic 
communications sector amending the proposal of the Commission pursuant to Article 250 (2) of the EC Treaty 
COM/2002/0338 final, p.2. 
61 Council Directive 84/450/EEC of 10 September 1984 relating to the approximation of the laws, regulations and 
administrative provisions of the Member States concerning misleading advertising, OJ L 250 , 19/09/1984 P. 0017 – 0020. 
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62 Council of Europe, Recommendation No.R (85) 20 of the Committee of Ministers to Member States on the protection of 
personal data used for the purposes of direct marketing. Appendix with Guidelines. Recommendation No. R (95) 4 of the 
Committee of Ministers to Member States on the protection of personal data in the area of telecommunication services, with 
particular reference to telephone services, refers to this 1985 Recommendation. 
63 Available at: http://www.fedma.org/img/db/FEDMACodeEN.pdf 
64 Article 29 Working Party, opinion 3/2003 on the European code of conduct of FEDMA for the use of personal 
data in direct marketing, adopted on 13 June 2003, 10066/03/EN final WP 77 
Available at: http://europa.eu.int/comm/internal_market/privacy/docs/wpdocs/2003/wp77_en.pdf  
The Article 29 Working Party was set up pursuant to Article 29 of Directive 95/46/EC. It is an independent European 
advisory body on the protection of data and privacy. Its missions are laid down in Article 30 of Directive 95/46/EC and in 
Article 14 of Directive 97/66/EC, http://europa.eu.int/comm/privacy 



 
 
 

 
"�#��"

 

�������$���(�+�����1��'&��)�&�������(��'%��+��%4��$��+�%%�1��$�%������������%%���
�����������������(��������������������'�(���%�%-�0����$��+�%%�1�������������%%������
�%���������%%�����$����$�������%%��%���+���%�%�����4�����$����$��+�%%�1���%�
�������'�(�9��-��$��&����2'�%�����)���������%%���%���1'�%$�%��������+��;����1�)��+�
�������%��1����1�����(-�	��%$���4�,��$����$���"�����������������4��$���������F�������
+��;����1C�%��+%����&���������$��&��+�������)�1���%�����%������%����+���%��)�
�����%%���+�%%�1�%-�
�

�� -������
�
��;����%�&������%%��4��$��	��
����������4������(��?#��)��$���"������������������
��2'���%�&��������%����)����$��'%���)����	�����������
 ������
����
����"���)����$��
&'�&�%�%��)��������+��;����1-�
�,4��(%���(���������+��(�$�%������&(�����'��������
�&�"�����1�+�-�7&�"�����2'���%�&��������%���4�+�����1��$����$������&�����$�%����
1����$�%�&��+�%%�������%����$�+���++'��������%4���)���$���-��$�%��%��$��+������
�+�1���)��$���&�"�'���&����4�,$����$������&�����������(����)'%��&��+�%%�������%����
$�+�����)'��$�����++'��������%��)���������&���)����'�%�(���������++'��������-��
�
�$����%�������1�%��)�����&�"�'����1�+������+����.��3�1����/-�0��%�4����������;����
(����)��))��������&�"�'�����������'�%�(���������++'�����������&��%���+����������-�
������(�4��&���1"�'���))��%��$��%&�++�������������$����$��'%����������������(%�
�����������4�+�;��1��$�+������+������('��(�-�������)��$����1���9������,$��$�
;��&%��$���&�"�'����1�%�����%�(�1���+�����������%�����'%�����%�((��$����1�%������
�������������(%4��$�����%�%��((��$�����1����$����$����1�%����,�((����$��;��-���
������%��,��$����)��+����������������(%��%������+������('��(�����%&�++��%��$���
�"+��(������%%�%�,$��$�����$����%��������$���������������,$��$�%�+���+�%�����
�'���)�����-��
�
7&�"����������+����%����1�������&&(���1���%�"��((�����'�(���&�"���%�������-�
��'�(���&�"�����2'���%��$��)�((�,��1�&�����'��3��)������'%���$�%�1�����$�%����%���4�
��+�%%�1���%�%��������$�%�'%���.����"+��(������/-��$��'%����$���$�%������&(�����
�$�%�+�%%�1�4�)�����%���������)�((�,��1���(��;������,��%���������������1��������
,$��$�$�%���������('��������$��+�%%�1�-��$��'%����$����������%���+�%%�1��,$��$�
�������%��$��)���(����)��+�������)��$���&�"��-��$�%�,�������%�$���������%�1��'&�,��$�
%�+������(%�C%������%%-��
�
�$�����+�K%�)���&�"��G�$�%������'%��������%�������$��+�����=��&�������������(��?#�
.?/4���+�(�������(��?#.�/-�	��$�%��������((���%�)���&�"�������'%�����&��%'&&�%�%���
&�������(�����%$�&����,�����$��%�����������$������&������)��$��+�%%�1�-�	���$���
��%����F%�)���C���1�+���&&(��%��$����$��������������(��?#�.?/-��$������&�����$�%�
�(������&���������$��%������,��$�$�%��������������(%�����$�������=���)���&�����'%�
��(�����%$�&�����$�%�����$�����+���1����������������'�%�(�������+�%%�1�%4�%�����
)'��$�����������%���2'����-��
�

$"#"� �%'�*���������������
�

6$��������$����2'���+���%�)���&��������%���D������(���.)/��)��$���"������������������
%����%��
�$������%���������'%������%'�%������������%&���%�����$�������%'�*���C%����%�������
�$���������������������������-���������1���������(���.$/��)��$������������������
����������F�$�������%'�*���C%����%���C�%$�((�+��������)���(��1�����%&���)�������
��)��+���������������)�$�%�,�%$�%����,$��$��$�������%'�*����%�1��)��%�$�%��1���+����
���&��%���(��������(����1����$�+�����1�&����%%��-��
�



 
 
 

 
"�#?�"

 

�$����+�����������'%�,��%����,$��$����%����+������&����������������������,��$�
5�++'�����(�,-��$�����'�(�+��$��������((�����$������%����$�%����������
%&���)���((��&��������)�������������������������5-�������(�?@���"�))��+%��$�%3�$����
%	
��
�������� ���
����
�����	�����������	���
����
 ��������� ���
����������

�
���
�	������
������	
�	����������&��������!��
�����
 ��������
 ����	"����
�

������
 ��
�'
���
����������()�6��$�'��&��*'����������$����&&(����(����2'���+���%�
����-1-���)��+�����4�+��$��%�,$��������%'�%�������1���%�&��������%�������
��1�%�����1������,��%���������%�(������%;���������)��+��$���$��,�%��$��&��%���,$��
��1�%����������������)��+�$�%����%����%��+���������+&����(��,��$��$�����������-�
7�$���+��$��%�+����(%�������+&����(��,��$�(�1�(���2'���+���%-�
�
������(�?@��)��$���"���������������������%3�F5��%����+������1������������
�&&��&������+��$�������(��1���)���(��1�����%&���)���������)��+���������������)��$��
'%��C%�,�%$�%4����('���1�������;��1�����=�,$�����%����1����	��������,��%���C-�	���'��
�&������$�,����4��$�%����%��������('���F'����;��1�����=C-�0'��$��+���4�%������$��
���%����$�%�������1���������$�������%'�*������%�()4�F��((���)�����C��%���������(���
+��$��������)��+�&�������(��'%��+��%-�	����&����������)��$���������F���%���C��%���
+�������)�����(�(�,4������$���)�����$��+�����1��)����%����������))����+��1�
�+���������%-��
�
��������1�����$�������(���B�6��;��1������4����,�'(�����������+&����(��,��$������(��
?#��)��������������������5�%�+&(������%;4������1�����(��"+��(�%�����������&����%4�
�$�������%���������������+��;����1��"+��(%4�����'%���)��$����2'���+�����$����$��
&'�&�%��)���,$��$��$�����%�����%�%�'1$�����(�1���+���4��=&(���������%&���)��-�
�������4����%����1���������$������%�����)��$��1�����(�����&�������)��$�����+%�
�������������%�1�������1��$��&�%%��(��+�������������.�-1-4���%'�%���&�������������4�
���,$��$����%�����%��(%��%�'1$�����%������++'��������%�)����������+��;����1�
&'�&�%�%/�+'%����%&�����$����2'���+���%��������������B��!A��54��$����%4����
��)��+��4�%&���)�������)���(��1����-�����������$����$�%��(���������������%�����+��4�
���%����+�1$�����1���������$�������%'�*����)�����%�����4��$��'1$��$�����;��1��)���
��=-��(��+���(�4��$�%��%���+�������)��������(�(�,�������%�(��������������(�
(�1�%(����%-�
�
�$��&'�&�%�.%/�%$�'(���(%������(���(�����������-��$�%��+&(��%��$����$��1���%�����
%������%4�����$������1����%��)�1���%�����%������%4�)���,$��$�+��;����1��"+��(%�+���
���%����%$�'(������(���(����������������$��%'�%������-�5��%�������&�%%�����$��
&��%���(����������$����&�����%�%$�'(���(%������%;���,$�����&&(����(�-��$��
��)��+������&������������$�������%'�*����%$�'(���$���)��������������$��&'�&�%�.%/4�
�����$��1���%�����%������%�.�������1����%��)�1���%�����%������%/�)���,$��$��$�%��
�$����&�����%�,�'(��%�����"+��(%-�
�
��������1�����$�������(���B�6��;��1������4�(�%�%��)��"+��(������%%�%�,$��$�$��������
������%���(�%$�����������1�����$��&��������%������2'���+����+����������'%���
���+����'������$���&�"�����1�+�4����(��%��'���(��$���$������������&��������$��
��,���2'���+���%-���((��1�%'�$�����+&����(��(�%�%�����$����&�����%��%�����(�1�(�
���$��-�5�+&����%�,�%$��1�����'��(�%�%��)��"+��(������%%�%�%$�'(�������'���'%��$���
�$�%��(�%�%�������������������,��$��&&(����(����2'���+���%4��������&�����'(����$���
&��������%����,�%�1�������������������,��$��$�%����2'���+���%-�:�,����4�����%���
+������)����������(�(�,������������$���=�����'(�%�����"+��(�(�%�%�,��$����$��
���������C%�)��+�,��;-������(��?#��(%��&������%�)����$����(�1����������))�������&�"
�'��&�%%���(����������$�+�%%�1��%���-��'�$�����&�"�'��%$�'(�����(��%�����&�%%��(��
'%��1��$��%�+����++'��������%�%�������.�-1-4����%�����1�����������&�"�'���)����
��"��%���+��;����1�(�%�/-A��
�

                                                           
65 Article 29 Working Party 2004, p. 6-7. 
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67 However, electronic addresses could be used to send unsolicited messages of an obvious non-commercial nature, such 
as safety warnings, which fall outside the scope of Article 13. 
68 Magee 2003, p. 22. 
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70 For a broader interpretation of the notion context of a sale’, see Butler 2003, on the British implementation of the E-
Privacy Directive. 
71 Magee 2003, p. 22. 
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78 ÓECD Background paper 2004, p. 16-17. 
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79 Art. 29 Working Party: Privacy on the Internet - An integrated EU Approach to On-line Data Protection- Working 
Document, Adopted on 21st November 2000, 5063/00/EN/FINAL WP 37. 
Recital 48 of the E-Privacy Directive states: “it is useful, in the field of application of this Directive, to draw on the experience 
of the Working Party on the Protection of Individuals with regard to the Processing of Personal Data composed of 
representatives of the supervisory authorities of the Member States, set up by Article 29 of Directive 95/46/EC. Article 15(3) 
of the E-Privacy Directive adds to this:  
“The Working Party on the Protection of Individuals with regard to the Processing of Personal Data instituted by Article 29 of 
Directive 95/46/EC shall also carry out the tasks laid down in Article 30 of that Directive with regard to matters covered by 
this Directive, namely the protection of fundamental rights and freedoms and of legitimate interests in the electronic 
communications sector.” 
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80 It is a matter of discussion in legal literature whether or not legal persons have a right to privacy. If the scope of a right to 
privacy is limited to an personal and intimate sphere, is seems hardly imaginable that a legal person should have a right to 
privacy. For other aspects of privacy, such as confidentiality of communications and spacial privacy, this is less obvious. 
The ECHR has issued jurisprudence in which legal persons are granted a right to respect for the home, one of the aspects 
of privacy mentioned in Article 8 of the European Convention of Human Rights (ECHR 30 March 1989, Series A no. 152-A 
(Chappell); ECHR 16 December 1992, Series A no. 251-B (Niemietz) and especially ECHR 16 April 2002 (Stes Colas Est), 
available at http://hudoc.echr.coe.int/).  
The European Court of Justice had earlier declined the possibility that legal persons have a right to privacy (ECJ 21 
September 1989, C-46/87 and 227/88 (Hoechst)), but recently seems to accept that legal persons have a certain right to 
privacy (ECJ 22 october 2002, C-94/00 (Roquette Frères SA)).  
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81 Appendix with Guidelines. Recommendation No.R (85) 20 of the Committee of Ministers to Member States on the 
protection of personal data used for the purposes of direct marketing.  
82 Art. 29 Working Party,: Privacy on the Internet - An integrated EU Approach to On-line Data Protection- Working 
Document, Adopted on 21st November 2000, 5063/00/EN/FINAL WP 37. 
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83 Owen & Kiernan Earl 2003, p.3. 
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84 European Court of Jusitice, Case C-101/01, Bodil Lindqvist, 6 November 2003. 
85 Idem 
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86 Aoun & Rasie 2003 
87 Compare the Dutch case of Netwise Publications BV vs NTS Computers Technology BV District Court Rotterdam, 5 
December 2002, Computerrecht 2003/2, p. 149 in which a company called NTS had 'harvested' the addresses from the 
website of Netwise. That website contains a publicly accessible directory of e-mail addresses. Visitors to the website can fill 
in their (e-mail) address on the site themselves. Anybody can search the directory by name and also, or alternatively, by 
place. At the same time Netwise had installed some technical security devices, providing a limit to the number of e-mail 
addresses that one can collect from the directory. Despite this, NTS had succeeded in collecting vast numbers of e-mail 
addresses from the directory, to which addresses they subsequently sent vast quantities of e-mail advertisements.  
The Rotterdam District Court granted an injunction ordering NTS to stop collecting e-mail addresses from the Netwise 
directory. An important consideration was that all users of Netwise had been the guarantee that their data would not be used 
for spam. The general conditions of Netwise contain a full restriction on spam. In its defence NTS argued that that restriction 
was invalid because the general conditions had not been properly declared applicable, for nowhere on the website were 
visitors specifically asked to confirm acceptance of the general conditions. However, the Court decided that in the 
circumstances such (confirmation of) acceptance was not necessary. It held that a professional visitor of websites, like NTS, 
should be expected to understand that Netwise would attach such conditions - which the visitor can easily find and inspect - 
to the use of the directory. Furthermore, so the Court held, NTS should be expected to know that managers of e-mail files 
usually do not want 'harvesting' and spamming. 
88 Article 29 Working Party 2004. 
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 This section is based in part on the thorough report for the Computer Law Association by Elisabeth Thole, of Van Doorne 
Lawyers. 
90 9th Implementation report, p. 39. 
91 9th Implementation report, p. 40. 
92 9th Implementation report, p. 40. 
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93 OECD 2004. 
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94 1968 Convention on Jurisdiction and the Enforcement of Judgements in Civil and Commercial Matters (EEX Convention). 
95, ECJ 30 November 1976, case 21/76. 
96 Graham 2003, p. 4. 
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97 Trzakowski 2003, p. 5. 
98 Trzakowski 2003, p. 8., see for the OECD Guidelines for Consumer Protection in the Context of Electronic Commerce 
www.oecd.org. 
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107 The free open software program SpamAsassin uses a variety of techniques to filter spam: header analysis, text analysis, 
blacklists and signature-based filtering. See: http://au2.spamassassin.org/index.html 
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108 Magee 2003, p. 25. 
109 A well known case is Intel versus Hamidi in which lower courts decided that junkmailer Hamidi trespassed the property of 
Interl. The California Supreme Court eventually sided with Hamidi and decided there was no trespass in this case. California 
Supreme Court 30 June 2003, Intel v Hamidi, S103781. 
110 Burke 1998, p. 31. 
111 Supreme Court of the Netherlands 12 March, 2004 (xs4all v Abfab). 
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